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Assessment: Trade deal attack on pollinator protection®

The United States recently wrapped up negotiations on the Trans Pacific Partnership
trade agreement with Japan, Canada, and 9 other Pacific nations.' At the same time,
the U.S. wants to conclude negotiations on the Transatlantic Trade and Investment
Partnership agreement with the European Union in 2017 if not earlier." The primary
goals of these two massive trade agreements are: (1) to roll back government
regulations on multinational corporations, which are perceived as non-tariff barriers to
trade, and (2) to severely restrict the promulgation of new regulations that might cut into
the profits of multinational corporations.

Trade associations like CropLife America and the European Crop Protection
Associations" are seeking to drive the TPP and TTIP negotiations on chemicals and
insecticides with the assistance of manufacturers like BASF, Bayer, Dow, DuPont,
Monsanto, and Syngenta."” Hidden in the secret negotiating text of the TPP and TIIP
are chapters on so-called Technical Barriers to Trade and Regulatory Cooperation,
which could roll back and freeze in place chemical and insecticide safeguards at a very
low level, thus protecting current and future corporate profits while threatening
pollinators and the planet.

Among the likely U.S. targets for deregulation under the TPP and TTIP are current and
proposed safeguards to protect bees. Given that the U.S. Trade Representative has
identified Europe’s pesticide regulations as a trade barrier that should be rolled back,
one may reasonably presume that changing EU policy on bee health is an important
U.S negotiating objective in TTIP talks in particular. For the time being, Europe has
restricted the use of three neonicotinoids and subjected another pesticide, fipronil, to
restrictions.” There is no similar target in existing law in TPP talks, but it can be
presumed that USTR well seek to stymie local government efforts in the U.S. to regulate
neonics under both the Pacific and Atlantic deals and put in place procedural and
substantive provisions in both deals to forestall new measures to save the bees."

Technical Barriers to trade chapters. Global manufacturers seek to use the TPP and
TTIP chapters on Technical Barriers to Trade to undercut pollinator protections in
Europe and elsewhere and forestall the introduction of such protections in the future.

The goal of TPP and TTIP negotiators is to include “TBT-plus” provisions that are more
restrictive of protective regulations than tough World Trade Organization

standards.” The TBT rules in the WTO create a ceiling, not a floor for environmental
and health safeguards, among others. A challenged regulation on insecticides, for
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example, would require the promulgating jurisdiction to meet a high burden of proof to
show that it is not “discriminatory, that it is “necessary,” and that it is the “least trade
restrictive,” rather than the most effective means of regulation.

The call for “TBT-plus”chapters in the TPP and TTIP deals is astounding given that
several TBT challenges in the WTO, paired with allegations of discrimination under the
WTO agreement on Trade in Goods, have already succeeded in undermining many
important environmental and public health measures.”" For example, the WTO
Appellate Body found that the U.S. dolphin-safe labeling program violates the WTO
agreements."[i]

The impact of TBT-plus chapters in the TPP and especially in the TTIP deal would be
profound as it would limit regulators’ access to the tools they need to effectively regulate
chemicals (including neonicotinoid insecticides associated with honey-bee colony
collapse disorder).” This is because tribunal decisions under international trade deals,
unlike most other global agreements and arbitration rulings, can be effectively enforced
with penalties for non-compliance in the form of retaliatory trade sanctions. Such
sanctions may include, for example, higher tariffs on goods and services exported by
the offending country or loss of intellectual property protections like patents and
trademarks.

Regulatory review chapters: Regulatory review chapters in the TTIP and TPP deals
would encourage business-friendly, cost-benefit analysis that would hamstring
environmental or other public interest regulations. For example, insecticide safety
standards would be lowered if the undervalued “benefit” of protecting the bees is
outweighed by the “cost” to corporate profits.

Cost-benefit analysis in its pure forms generally involves four steps: (1) identifying and
guantifying the costs and benefits of a proposed policy; (2) analyzing risks and
probabilities of uncertain consequences; (3) discounting for the “time value of money”;
and (5) calculating the “ratio of benefits to costs” in order to make a policy
recommendation.”

Such calculations of seemingly definitive “ratios of benefit to costs” in evaluating
regulations are easily abused. Identifying and quantifying the costs of environmental
and health regulations can be inflated by assumptions, bias of the analyst, and flaws in
data gathering. Quantifying the benefits of environmental regulation can be particularly
difficult, for example because data on bee population declines may not be as
comprehensively collected as economic data. Worse, quantifying environmental
benefits in monetary terms in order to compare them to economic costs to business
diminishes the perceived importance of maintaining the equilibrium of the global eco-
system. It can be impossible: an attempt to attribute a price to the intrinsic value of living
things and nature itself. Moreover cost-benefit analysis is at odds with a fundamental
principle of environmental regulation: application of the precautionary principle in the
face of an immeasurable environmental risk and inescapably uncertain outcomes.
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The TTIP regulatory cooperation chapter promises to be even more dangerous than the
TPP chapter. The European Commission's proposed chapter on "regulatory
cooperation would provide for a Regulatory Cooperation Council that would allow trade
bureaucrats and industry representatives to screen proposed regulations, including
those related to neonic insecticides. “It creates a labyrinth of red tape for regulators,
according to Paul de Clerck of Friends of the Earth Europe. It contemplates mutual
recognition and harmonization of regulations between the E.U. and the U.S. that would
effectively reduce standards to the lowest common denominator.

Other TPP & TTIP chapters compound the problem. The TBT and regulatory review
chapters of the Atlantic and Pacific deals will work in tandem with other provisions to
heighten the threat of chemical and insecticide pollution. For example, overbroad
concepts of “discrimination” in the TPP and TTIP chapters on trade in goods could be
used to challenge chemical and insecticide regulations. Similarly, chapters on Sanitary
and Phytosanitary measures could be used to force the roll back animal welfare
safeguards, including those designed to protect bees, as well as food safety protections
such as those regulating the amount of chemical and insecticide residue allowed in food
products.
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pods of dolphins that swim with tuna. Fishers intentionally target dolphins, “setting upon” them to catch
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